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S.Commh";)i~mAnalysis and Action

~1I.~agra.:phl090.0f the FeC's.Order states, in part:

Stat'esahallalso consider whttt.her new technologies (e. 9'. fiber ring or wireless
networ.Jc,9) 'pei'form functions:Hmilar to those performed by an incumbent LEC' s
tandem s",;:i,tch, arid thus, whether some or all calls terminating on che new
ent::~~nt's'nei:workshouldbe priced the game as the sum of transport and
teJ:'minat:l.onvia the incumbent LEC's tande.m switCh. Where the interconnecting
carrier's switch serves, ,a geog!:'aphic area (*211 ,comparable t.o that served by
t.hP.'incumbent LEe's tandem swit.ch, the appropriate proxy for the int~rcQnne~ti.ng

carrier's ,addicol.onal cost6is the LEe tandem interconnection rate. (emphasis
added. )

1'he,Commiss!orL,has conside~ed the functiona.lity and geosraphic factor" cited
by the 'FCC: and (:lc,ncludest.hat e'ome but not all af the calls terminating on AWS'

net;wo;ck ~houldbepricedatthe'saine rat.e UStlC is compensated for its tandem
switch,

. .Allthc>pa,rtieoa~d the ALJ acknowledged tha.t AWS' MSC .ewitchee; function in end
4 ..t.:1ce'ca,padtle~.f:or some~alis.a:ndin tandem capacities for others. The
coinniission',tindsthat actual ~erfo.rmance of the switch on a given call, rather

,that the capaCity to perfor.m with respect to that call is the critical question.
nlTh,e Commiss1:on .finds-,therefDre, thClL it woulu be ~ppropriate to compensate

'AWS att;:he. ~:i9her tandem rat.elor calls that require its switch to perform
'tandem swic'ching functlbns and to' be compensated at the lower end office rate
£b:r;'call~that ~implY require end'office function.

- " - '" - .., - - - ,-- - .., _ .. .., - Footnotes - - - - - - - - - - - .. .. - - -

(*22J
TheComtrtission:wtlidirectUSWcco work out. in conjunction with AWS, an
,appX"opr,iat~lIle<lns to identify the functions act:ual1y performed with respect to
the USWC calls terminated at AWS',g MSC and t:o compensate AWS accordingly.

, '.' nlr~theFCC"paragraph,ineari't that all calls terminated on a switch that had
thet::apac1,tytoper:form tandetnGwitcn functions shouid becompenaated at the
tal).dem8witchrate~the.FcC·s;reference to th~ Commission determining whether
;·s~n~orall.'ofthecalls 9~ould be so compensated would have no meaning. To

.give, meaning t6 the Ma0ltleor <i.ll·' l..::lngu.::lge, act"_ual performi'lT'\ce of t,he switch on
angiveIi-cal1,'rathe:r~hana:bstra.ctcapacity to perform. is the key to the rate
atwhichth19terrninating' switchfunct±on should be cC,jlnpensated on such a call.

- .. ~ -End Footnotes- -- - - - - - - - - - - - - - -

E. Access'Charges for'Int;ra-M'l'A n2 Roaming Calls

~' - -Footnotes-

, n.~ toIM'A ,.~f.~,ra to the Molljar Tradi~9' Area, which is the gl!!ographical arp.<'I

considered hytne i'CCto be the local calling area of a CMR,9provider, such as
AWS, R.oaming areas are much smaller geographic areOla defined either by the
'signal rea'ch of' a cell sit:e' or by marketing practices which may aggregate
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.severai.cellsitea into a single roami.ng area for billing purposes. A:s such, !!l

'OOSsubscr'it>er may make a cal.1 within tbe MTA. that is subject to .t·o"l.llling

charges, :and that. crosgeg a st.ate boundary.

- - - - •. - • - - - ~ .., -End Footnotea-

The Majo:i:-·~ra.din9 Area (MTAI is the geograpbical area considered by the FCC t.o
• bet.helo;c;al calling area ·of aCMRS provider. such as AWS. The MTA relevant to
;AWS in'thisproceeding. covers. a large area; almost all of Minnesota, all of
~ort.h :Da~,ota.:over [*23] hal! of South Dakol:a .. a .significant portion of
Wisconsin, and a 'small portion of IOIoli1. The parties could not agree on the
compensation forcallothat lloriginat~ and terminate within the MTA and 2)
crOBS state boundaries.

1. A$W

AWSasB~rted"tha:t the M'l'.1\ iatheappropria~e definition of it~ local service
aiea and. as such, calls originating and terminating within the MTA. should be

··.··.sWJjectt.o transport aridte:;-min.ation charge:;;, not interstate or intrastate
'ciccesscharges. ,.' . .. ". ," . ~ .

. 2.'•. USWC' .
',I . , . .','

" ..~ ,., .' ,'.,

·"'US~Car9\.1e(rthat intra-'MTA'traf:i::ii::· t.hat tr:ansits interstate facilities; is·
.' ··subject·to·.iritersta.te accesi:3'charges and that AWS should be responsible for

idt!11tifyin.g.·s\lch .trllffic , . USWC argued that' it charged AWS access charges under
the·199-4pJre~exist:i~sra9r.eertlentand:,therefore, it. is entitled to continue to

",collectttioaech~igea.tiSWC,claimedthat underthepre-exi:.ting agreement access
. charges wer~not·.differEmtiat~d;but. were included in a single "blended rate"
ehU.includ:~d~·toi~cparges.uSWCasserted that it is unnecessary to find that

.accesschargeBwere expH;Citly'c1elin~atedunderthe ~re-exi9ting contract in
6rderto f:lnd·tJ1at:thp. current.paymenr: of chRrgAS hy AWS is appropriate.

3. Tl1e: (:"24iDepart~ent>

. ·'·T~·~·,Depa~tmentcited>paragraph.l;04J of thef'CC. Ord~r to show that the FCC seek.,
'toma:~nt.a·iri:.~h~ statUs q:uo anb.!""1.th r~apect to acee::ls charge. pa)'lnents fm:'

·;.':LntuJit"a:te :ro8Illingtraffic .. The Departlnent argued that O.sWC: has not 'met its
'lo\1xidenof. p;-q-of ot1.this .is8ue,:i.e. that it has not pr~vided evidence that it

. has]:)een"~~iiecting. interstate.-ccess .from AWS: in the past under the parties'
i994~9X'e·ement;.. 'l'llere1!o;;e,tpeDepartmel.1t argued, USWC ic not entitled to
col1:ectinterstate·a:ccess·chargea with respect to intl'a-MTA roaming calls.

'TheAL.],·' re'comme~ded that USWCnO.tbe allowed to assess AWS interstate access
charges·£.or intra-MTA roaming. The ALJ noted thatPara.graph 1013 of the FCC's
Fi,istOrc1er specifioally refers't..ointerstate roaming traffic, and states in
·part:~

~ .. tbenewtransport andtermi.~i!'otion n;les should be applied to LECf; and CMRS
p,rovidera' so 'that C'MRS can continue not to pay iri tet's ta te access charges for
'trafficthatc~rentlyisnotsubject to such charges, and are asse~Eled such
Chargesfo:r:'erat:f1c tha~iacurr.antlY subject to interstate access charges.
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Basetd on tl1i~ 'l~.r.\guagaf the, ALJ concluded tha t tbe PCC is :>eeking co maintain
[~25]th~ status quoantewittl respect to access charge paymentc for
interst.at.e :roaming traffic. ,The 1u.J, found that OSWC has failed to prove that
AWS' 'originating iotra-MTA roam:i.ng traffic was sUbject to access charges prior
to the FCC'S First Ol:der and, therefore was not entitled to apply such charges to
such crat:!'icnow.

S. The C¢rilrnisaion's Analysis'ana Action

Inehe commission's view, the FCC Order (paragraph 1043) seeks to maintain the
.'3tatus quo' ante regax'ding int.ra:-MT}I. roaming chargefl, The Commission finds that
OSWC hasfa:iledto prove thatsuoh tr~ffic Wi1S subject to interstate access
charges prior to the FCC'S Order. Therefore, the Commission concludes that OSWC
must not assess AWS inter5tate or intrastate access charg~s for intra-MTA
roaming traffic.

F. ·cbmpensationfor ',re~inCl!:ing Paging Calls

'l'he parties could not'agree ";'hether AWS wa9 entitled to rece;i.ve compensation
froin uswc,:o~t~rminatw9'l?agirtgcaJ.ls originating in USWC's aervicearea.

·~l,.AWS

··AwsargUe,d;.thi!it.it.is, elltitled, to be ~ompensatedfor the termioationof paging
·trat't'1cor1g+:l'll'lCed by USWC ,and t;hac AWS need not compensate USWC for facilities
uaed to deli.~er ·slJ,chcalls becaus~uswc is the originator [*26J . of such
call'G .. ~e<ia.i:ding 'uswc' s claimtha,t AWS has the duty to provide. reciprocal
compensationrAwSreferencesl?~ragraph1008 of the Order which states, in part:

.. .

Acqordirigly, .LBCs ·az·e ob).ig.:«.ted, pursuant to section 25:1. (b) (s> (and the
·C:::orr~~pondit19pricin9'.statldards o£section 252 (d) (2)), to enter into reciprocal
compensation·airangementswit11-alLCMRS providers, including paging providers,
fo~,the:trq.ils~ortandt.erniination of tr:affic on each o,ther' s networks,

AWS'alscidted Pa~agraph~092 of the Order which. sLCl.te:i, in part:

paging prov':1dsJ:s "as telecommuni~ations carriers ,are entitled to mutual
c~mpe~sation,for'the 'transport ~d termination of local traffic, and should not
b"ereqUiredtopaychargeaf'or traffic that originate~ on other carriers'

• network~ .,~ ..' .

2. USWC

(JSWC: argued ~hat AWS is not en~it:le/j co receive compensation from USWC for
terminat~ng paging calls origiua~ing in OSWC's service area. USWC acknowledged
that the duty to providereciprocalc;ompensation for transport and termination
arises un~et·§ 2Sl(b) (5) but al:'gueclthat reciprocal compensation is
inappropr.iate for AWS'paging services hec~urse paging services are one-way
eOlwuuuic':t:ion, i.e. no (*27] c.alls origillclLe on AWS' facilities to be
terminated by TJSWC.

3. The Department

~:48PMPRINT TfMENCi ;d
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'r~le Deparem~ne' agreed with AWS.. The Department: contended that it has seen no
legala.utbo:t;ity offereQ in c.hili proceeding to permiT: the ALJ to depart. in chis
instance"frcm' t.he· general rule that each party p"'ys for calls originating on
their ciwnnetwork (Initial Brief,PP, 16-17). Referencing the FCC First Reporc
and order, l?a~agraphs 100e, 1042, and 1092, the Depaz'cment: argued that (i)

paging providers are consider.ed to be telecommunications carriers, (ii) LECs are
prOhibited from charging paging pro'vider~ for calls or19inating On ocher
c<trri'er's n~tworkg, and (iii) parties that terminate pa:;e calls mugt be
compensated by the company upon whose network the page call originated.

4.. The ALJ

The ALJ recommend$d that AWS not be required to pay fnr the ~errnination of any
USWC originated calls through direct t~rmination chargee. The AL,] found that AWS
is allowed to charge for the termination of USWC originated paging calls based
on the o~tcome of the FCC's futu;z:'e review of thifl issue that is pr.ovided under
the·FCC Ord~r,

5 .•. Commission ~al~sieaIld Action

paging providers are defined ~n 'the FCC [*281 Order as "telecommunications
carr:l.ers, l<a%1,d W1der the Act, '~ll telecommunication" carriers are entitled to
rf:ciprocalcompensationfrarn incumbent LECs. (47 U.S.C, § 251(b) (5). The FCC
Ordersta'teathe rule clearly:

According1.y.,r,ECsare obligated, pursuant co sel:Lfun 251(b) (5) and the
corresponding. pricing standard;S 6f section 252(d) (2), to enter into reciprocal

.. compensat.:iQn~riangemerita witl1all CMRS providers, including paging providers,
for the transport and terminatiortof tra.ffic on each other I a networks.
(FCCOt'de:r; P 1009) .

, Paging . providers , as' telecommunications carriere ,are entitled to mutual
'compe~satic:)n for the transport.andterminat:i.on of local traff1c, (FCC
Order, ·~.1092).

'l'haCornmission·findsno·exciusionin the Act or the FCC Order that would prevent
appliaati,on of· the clear rule that AWS should be compensated by USWC for
terminating paging calls arig:inating in USWC' s service area.

G. ·pedieatel:!pagingFa:c:ili ties

Thepart:ies could not. agreewh~th.er AWSsho1Jld be required to pay for facilities
requi'redl:o co~mect AWS 'ded1cal:e'dpag1ng t:ac1l1ttee to USWC I S network.

1. AWs

Wi~h .raspect. [";!9J tot;:hargea for pagJ.ng faci.lities, AWS relied on
paragraphs 1092 and 1042 which state, respectively, in ~arr. as follows:

Paging providers,ae telecommunications carriers, are entitled to mutual
compensation for the transport and termination of local traffic, and should not
be required to pay charges for traffic chat or.iginates on other carriere'

D:.",'''";''jr;r- ""r~li:;";~"'{ '1
l', ~ -J... • . • ' ' •• .,.
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-, a.nd

wetherefore'conclude that section 251(bl (Slprohibits charges such as those
'Borne incumberic LECs currently impose on CMRS provl.ders for LEe-originated
trart!ic;, As of' the effective date of this order. a LEe muBt cease chargi.ng a
CMRSproviduor ot::h~r carr.ierf.'or terminating LEC-originatedtraffic: and must

'p:r;o";ideth'at, 'traffic to the CMRS prOvider or other carrier without charge.

AWS argued that by trying tQ impose facilities charges on AWS, as it: has done in
the paet, USwe istryiog to circumvent: this rule,

,- 2. USWC

uSWC,propol3ed that AWS should be required t.o pay for facilities required to
connectAWS I ,,' dedicatedpagin.g:far;:ilities to USWC's net.work. USWC noted t.hat
S9,uth;';'ed:ebt.Bell request~dclarificationfrom the FCC regarding its rules for
int~rcontiectionl:>etween'LEes and pagipg carriers and that on May (*30) 22,
1997; the~cceatablisheda 'pleading cycle to receive comments on Southwestern
Bellls'retlUest,tiSwc asked chac 'any ,Commi!3sion decision Elhould be designed to

>aecqmmoda.tel later, action by the F,CC,

) ,,' 1'heDepartment

,The Depart:mentstated that ,no 'legal authol:"ity had been offered in this
proceedingtAat. ,would jusci.ty ,pe~itt.ing the Af ..J to depart: from the general rule
tha'teachparty, pays fO,r'calls'oz:igina.ting on their own network. TlleDepartment
argued t~taswc benefits from the facilities used to transport paging traffic
beCa\lsethbse 'facilitiesper~it tJswc I s customers to place paging calls.
Ac14it.ion~il~·, ~theDtlpartment noted that paging cat19 that originate fromUSWC

'customerti' gene'rate retl.lrncalls to U5WC 'e network for which USWC' is compensated
'for te,rmina:t:ion.

The',' AJ..Ji'ecomniended th~t the AWSshould not be required to pay USWC for any
usC!geof,fatllit:iea a$soc:iat~d.,.,ith the ,delivery of paging services. The ALJ
notedthc1,t~h~.vc'c, exp~esal y "p1:0hibits the imposir:.ion of char:ges, as they had
beari'applied in the past,stat.ing ~t Paragraph lO~2 of its Order:

We th~re'for.e <conCludeehat <secti<m 251 (b) (S) prohibits charges such as those
somein~UIllb~~t LEes currently ["'31] impose 00 CMRS providers for
LEc:"or~ginated traffic. ,As of tp,e effective date of t,his order, a LEe must cease

"charging a,CMRS prOVider or oth.er: carrier fOt, t;~I:Ininacili9' LEC-originated traffic
~"ld muct. provide" that traffic c,o the ('MRS provider 0<:' <,.t~hp.'I'" c::arrip.r without
charge, ,(FCC Order, Paragraph 1042) (emphasis added) .

The ALJ cited Paragraph l042 of the, FCC Order and stat.ed that the requirement
that paSingprovidersbe compensated for the tern\ination c,t: LEC-originated
traffic ,similar.ly' Tp.qllires.that they not be charged for the facilitiea used to
delivf:!rnuch traffic. 'Consec{uently, the ALJ reasoned, the facilit.ies used for
the delivery of such traffic must alao be paid for by USWC.

::.' \r·~ '" rt"f';Hr,',' 1,1
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The:i'CCO~~r' . paragraph ~042 .quote~ above claarlystatea that incumbent I.ri.:Cs
must· provide·tr~ffic to. the cMRSprovider without charge, f'CC Rule 5 51.703
:(9t:a.y liftEld)· states:

. ALEC may not a9S~SS ch.arges op ·any otJ:l!:~r teleCoUlIllunications carrier for local
eeHecommuni cations traff ic tha t originates on the l.EC' 9 network.

As a rtes loll.. t , . theCommissianfindE>· that AWS is not required to compensate U S
WEST for the tadlities used,tod~liver L"32] paging traffic to AWS'· paging.
uet;wol;k,

Ii ..Eff.ective Date for Reciprocal Compensation

The parties agree that reciprocal compensation is required by FCC rulee. but
dil:id<.:lreed:as to t.he date when reciprocal compensation should begin.

1. AWS

AWS argued tnatthe e±fe~tivedate for reciprocal compensat.ion should be October
3, 13'6, thedate·when AW!i slib,md.t:.tad iC3 rcqu<:at for interconnaccion co tJSWC_

:2. USWC

USWCargued ·.for a NOveraber ~'.' 1.99·6 effective date because that was the day the
8th .Circuit Coilrtliftcd the ctay of the J:"CC rules.

3. The Deparl::.meot

',i:he Pepartmenc argued that· the ·effective dctte should be OcLobtlr 3, 1996., The
Departmetitarsuedthat ir; lifting the stay. t.he Court. determined that incumbQnt

. I,ECs,Buch as USWC, . were not entitled to protection from FCC x·ule 51.717 .
. . Consequently; ·t,heOepal:'~mene ~~asoned, USWC should not recei.ve a benefit that

. the Eighth Citcuft has determined the Company is not entitled to have.

4 •. ·Tht;ALJ

.. Th~.ALJ . recommeJ1,deliil.n :9ctober3,:1996 effective .date. The ALJ reasone.d that an
orde:~of:~-c...adriiini$trabi.v~ag~ncy, auch .as the FCC, that i8 initially stayed and

,therl.ailoWed·to go into .eff~ct ·is effective flS of its initial issuance [*33]
. dat:e.·Th~ Al.Jnoted although the Eighth Circuit Court of Appeals tempbrarily

stayed the e1ffectivenes.i;ofFCCRule 51.717 (b) < the Court lifted the stay on
November 1 .. Thus , .. the RUle 1I,'ent i-nto effect permitting reciprocal· compensation
tromthe. original 3ubmission·ofan·intarconnection requeSt. In this· case, the
ALJfotwd, lifting of thctempor.3ry stay rendered the· Rule effective on October
3, the day AWS submitted ita request for interconnection.

The AU stated t:hat if AWS does not.·receive reciprocal compensation from the
original. effect:ive da.te of the FCCO.:;'d~.r:, AWS will be denied t.h~ benefit which
it:. had been unjustly r@strict@d ·from rece.iving dUiOl t.o t.hl'! ~r"(C)n~OU6 Ancry of a
stay.

5 .. Contmi.~eion Action

LEXIS·NEXIS' lEXIS'·NEXIS'
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The Comll\i15aioui::J:pel:'~U:~dedby t.he arguments p:resented by 1""'5, che Department,
and the ALJandfinds th,at.theeffective date for beginning reciprocal
compensation 'is October 3, 1996.

'1. Rates Pending Order

The parties di~agreed over the level of reciprocal compensation rate~ should
apply between the co{t\mencem~nt: of reciprocal compensation until an Order is
i9suedin this· proceeding.

1.. AWS

AWS argued that the March 1994 contract expired on December 31, 1996, SO the
. (*34jcontractrates set by that contract cannot be used ,for reciprocal
cOl'llpensation, AWS scat:ed thac cheAmendment (Exh.ibit 14) provides tor a true-up
for the remaining months of J.996 <lftcr the 1994 con,:ract expires and the Int:erim

·,Agreementl: {Exhibit 131 provic;ies fox'. a true - up f or the period beginning January
1; 1997; to tbe . "result.s" ·of· this arbit:raticn.

2.' USWC·

. USWC arguedt.hat . the March 1991 cont.ract contained an "evergreen clause" which
·proviaedthat<rtter DeCember31,:J.996, the contract would remain in effect on

a mortehbymonth p<isiS'until written notice was given by one of the parties.
C'SWC clairn.eo . that the Exhlbit:s relied on by AilS clearly indicac:e ch,'ic the
parties, conte~pJ.ated that the March 1994 contract would remain ill effect until
theresolucion of the dispute through I1egotiationandjor arbitration. USWC

.chat'ad:eri.zed the gocd fait.b lump sum payment.s (provided for· in the Amendment
. and the Interin\ Agreement). as an expedient. to allow the parties to continue
·their bu:eine/;l~relatioI1t:1hip·w.it;.houc.int.errupl-ion of ~~rvice,

3.· The Department

Th.e Departmertttook nc position on whether the subsequent agreements between the
pax;tieshavesupplal1ted the March- 1994 agreement but [*35] noted th.. t: t.:he .
,1994 rates should prev<'l~!l unl.e~s 'th'3. c.Qmmi':H~~('ln c1€!cermines t.hat the am"i!ndment
andinteriTl\·igreernerits ar~ bindipg,

4. The ALJ

;, . " '~:':
... ' "t ',,' • • ~ •

........ q''''I
"' ~ ,1• ... ,t.
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According-to the ALJ, Exhibits 1.3, J.4 and J.':) show that AWS and US"C had
substantial, dynamic disagreement~ over their compensation re13~lnn~hjp ~nd that

these parties. intended to change :their compensat.ion relationship. Th~ AJ.JJ found
that tJSWC has failed to prove that the parti.es intended to continue the 1994
compensation rate13 after Vecernber ]1, 1996, The ALJ indicated that the parties

The'ALJfo·und:that the record did, not conclusively establish whethel:' that
agreement was termi.nated on Deceniber 31, 1996 ox' continued in effect. after this
date. To determine the intention of the parcies, the AL.}' applied that parole
evidence rule and considered the language contained in the pe,rt.inent agreements,
Exhibits 1.3, 1.40lnd 1.5. tJponreview of these exhibits, the ALJ concluded that:
the 1994 contractual relar.ionship bet...e~n the parc:ies C011cillued and that the
pa:t:'ties intended to clarify C'ompenaatl.on issues.

•
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shouldnonor the agreements identified in Exhibits 13. 14 and 15, but noted that
t:heexhibits focus primarily 011 true-up::.l and do Hot <.:lecu:ly IJLiiCe [·36] whaL

. rates apply.

5. The Cotnmil3sion's Analysis and Action

The quest-ion whether the partit:s modified the March 1994 contract is a red
herring in this proce-eding thB,t the Commif.lsion will nor: purP.-U"l. Whether t:he
·contractterminated or not is not relevant to the Commission's decision in this
proceeding; Any changes to this agreement, subsequent to AWS' requeet for
renegotiation, are a contractual dispute between two private parties and not a
matter that ll~eu CO(lcern the Commission.

FCC Rule~.§ 51.717 sec. the initial reciprocal compensat~ion rate at that rate
prevailing in the pre-existing agrl?ement un'::il the state commission approves a
different rate. The pa~ties~gree ~e Co che rates set by their March 1994
contract ~nd the Commission has not approved any rate agreement other than the
<J0in'.1-foT-war-drates set in this Order, See a.bove at Section B on pageg 6-9. The
rates inexistence at: che beginning of reciprocal compensation were set by
commission app;oved tal.-iff. No ather rate::; have been approved by this Commission
since then. Whatever the parties a:r:ranged betweenthemsel<,res subsequently does
not; aLlter the fact that t:he Commi.::i::;ion has approved no other rates than thOSe in
t.he [*37] March 1994 contract.

Accordingly, the Commission will make no decision re9arding the statue of the
part1e.S'inc.erim C!-greemenC5 (Exhibits 13, 14, i!wd 15) and dir'li!ct the p~n.ies to

Se~rl:, ·re:::;oluticm of their dispute on chis issue in anot.her forum. The rate~ which
shall p~~vailfrom the commencelllentof reciprocal compensat.ion until all

arbitration order is i:;;sued in t.his proceeding are the rateS.get by the parties
. March ~994 agreement. No true-up is warranted.

J. Pick· andchooDe Option

],. AWS

AWS claimed that USWC must make available to AWs anY' rar:.es, terms, and
. a,anditions. that have been· approved inagrp-Emients between USWC and other
telecominunications carders; MIS cited Federal Act Section 251 (i) as obligating
USWCtoma,k;e ava:Uable·any interconnection, service, or network element provided
under.an.agreeTllent.approvedunder Section 252 to which it is a party to any
other· requeat:l,.ng telecommunications carrier upon the same terma and conditior.l:'
as th09e: p+"ovided in the agx'eement.

. .

AWS·arguedthat the Fede;!:'al Act and FCC Rules support the interpretar:.ion that
individual pr'ovillions of publicly filed intercOllnecc:ion agreements can be
selected by a rOCJ1-le~ting carrier.

2. USWC
( ...·381

uSWC argued that the Commission should reject AWS' recommended pick and choose
provision in this c~se. IJSWC I10tenthat the FCC Rule/3 and Orders allowing a piCk
and choose provision were stdy~d by ~he Eighth Circuit Court of Appea~s. USWC
further noted that in staying the rule, t.hp. Court stated that such a provision
would operate to undercut any agreements-.that. were negotiated or arbi trated,
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USWC ·also noted that the Minnesota Commission has rejected the pick and choose
:cule in the Consolidated Arbitration Proceeding, Docket Noe. P-42~/M-96-729,

955', 909.

3. Tne Department

The l')epartmemt analyzed L:he l='ederal Act, FCC Rule~ and Orders, and tht:!
Commil'lsion's earlie:r decision in the Conaolidat>:ld Arbitration ProceedinQ'. The

DepartmeI\t noted that the FCC's rules which would have permitted Jl..WS to "pick
. and choose"termatrom other agreelJlent.s, bas been stayed in Federal Court.. The
Department further noted that in its earlier ORDER RESOLVING ISSUES AFTER
RECONSIDEAATIONAND APPROVING CONTRACT in Doclcet Nos. P-421/M-96 ""'29, S 55. 909,

th.e Commifilsion directed th;::zt. t:hp. following language be added 1:0 t:he luJn:~p.m~nt:,

The Parties . agree that. the prOvisions of Section 252 (i) of the Act shall
[*391 apply,including final state and federal interpret.ive t:egulations in
effect from time. to ti\Tle.

The.OepartmQnt re.commended that this language alsCl be required in the agreement
beeween AWSand USWC because. of th.e unsettled nat.ure of the law.

4. The ALJ

According totheALJ, :theapplicable law is Section 252 (i) of the Act which
provides:

,A local,exbhahge carrie;!': shall rnake available. any interconnection, service, or
net....orkeleme~tprovided unde:t: an agreement appro~,ed under t.his section to which
it is a party to any othe.rrequesting telecommunications carrier upon the same
terms and. conditions as those provided in the agreement.

TheALJ %1.oted that in 47 C.F;R. § 5J..809, t.he FCC interpreted Section 252(i) t.o

require lot=al exchangecarrier/iO,to make available

... arlY individUal intercoIU1ections, service or network element arrangement
c:;ootained ina;oy agreetnellttowhich it is a party that is approved by a State
Commission purs.ualnt to section 252 of thE! Act r upon the Mille l;'.'\t.P.!5, t.e-rms and
c:onditionsasthose provided·.tn the agreement.

How.ever,the ALJ also noted that 'on October IS, 1995, the Ei.ghth circuit Court
u£ Ap,Peals [;cayed 4.7 C.F.R.§ SLe09, the Go-called "pick [*40J and choose"
rule ~t issue .. Accordingly. the ALJ recommended that the parties include in
their. agreement a recognition that the law on this issue is unsettled, as was
ol:'dered .in theColl1mission's'Ma,rch 17, 1997 order after reconsidera.tion in t.he
Cons:olic1at.ed Arbitration proceeding.

S. C6mmission Act.ion

For t.he reasons articulated abov~ by the Department and the ALJ. the Commission
f.1nds it appropriate to d.iJ;~ct the p<l.rt.ies to include in their agreement
languag-e' adopt:Ad by the cOllUTlission i:t the conRC"ll '\ d~r.p.ri '1T'h, l"x~t'.l ~n that
recognizee the i.msett.led ~tate of tht! law on the application of .gection 252 (i)

n3 The specific lang~age is:
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'I'lle partieeagree ehat the provisions of section 252 [il of the Act shall apply,
in.eluding t'inl:\l lOCate lJ.<td f~de~al interpre::ive regll1at..J..0n8 in e!fect from time
to' time.

- .- • - - -Footnotes- - - - - - - - - - - - - - - - - -

n.3 In. 'making their recornmend~t.ions, bot:h the Department and the ALJ noted
thOlt the Eight Ci:rcuit Court of Appeals had stayed 47 C.F.R. § 5l..809, the

.so-called· "piCk and c:hoose,1 r.ule. The fact chat 9ub9~quently the Eighth Circuit
Court. of Appeals has iSll;lUed a final order sen.king down the "pick and choose"
rule. (July 19 ,~.997) ctrengthem::; t.heir rccQmmendatione and the :urther
demonstrates the reasonableness of the Commission '5 decis ion on ~hiA i i;wue.

-End Footnotes- - .

K; Points of Incerconnection

The pa~ties could not agree on which of them should determine th~ points of
i.nt·erconnection.

l.AWS

AWSargued t.hat it. is entitled.to interconnection at whatever point it believes
i6t.ec;hn.{callyfea:lible~1Jbjectto the 6dme L'eaBOllable space and eqUipment
limitat~onS that a~e imposed on other LEes and incumbent LEes. AWS aleo
ci~imedt:~tit'enti.tled 'to physical collocation fol:' remote switching units
(RSUs) and digital loop carriers (OLes) or virtua.l collocation. AWS cited
FedeJ:"~l·.Act seCtions 251.[c) (2) and (6), F'CC Rule 51.J05, and FCC Order,
paragraphs 212.and 573, in support. of its positions.

AWS also argued that USWC is notent.itled to select points of interconnection.
AWS atat~d that: the bur'den was on oswc to dernollstnte with clear and convincing
evidencetnat a r4!questedPoint~f interc..·onnection is not technically feasible

.. a.i~d allegad.ihat u-swe has not demonetrated any infeasible interconnection in
;this proceeding,

2. USWC

USWCBtated tha.t it would offer t:.hechoice of vil:'tual collocation, physical
collo'cation, or. mid-span rtieeearrangernents as the points of intercon.n@ction i. F
they ,a.rEt..te"du-dcal1y feasible. Additional points of intercormection [*42)
must. be request-.ed . Ilia. the bona fide request process.

3. l'heDepartment.

The Departrneht supported AWS' right to dete~ine where to int.ercc~nect subject
to interconnection points being technically feasible for OSWC. The Devartme.nt
c::i ted th~ Coatmi:!lsion' 8 deci8ion in it.!! ORDER RESOLVING ARBITRATION IS;UES is~ued
December 2, 1996 in the Conaoli~ted Arbitration Case. In th~~ Order, the
Department noted, the Commission required USWc to allow interC0l1.'1ection at. any
technically feasible point on its r.etwork requested by tbe CLEC.
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The ALI agreed with. tne Department that the Commission/ should ~d0pt langu~ge

similar co. what. it adopted in the Consolidated Arbit:.rat.ion Order, providing that
AWS should be entitled to interconnect. its network with USWC at dny peint that
is teclmi callyfliilsible subject:· to space and equipmen t 1 imi ta t.icns .

5. Commission Action

The Federal Act·and FCC rules are clear. AWS has the right te interconnect and
USWC: will be r~quired to allow interconnection at any technically feasible point
on the network that AW9 requests.

L. One-.Mile Distance Mid-Span Meet Pain!::

1. USWC

USWC proposed that a Hmitbeplaced on t:h"? length of facilities (*43J that

crswc must con.struct toelStablieh.amid-span meet point arrangement. USWC 3tat~d

. that a reasonable standard would be .to limit USWC'13 construction obligation to
no Il\Qrethanone mile Offad.liciea and no more than one-half the distance of
jointl~{pr~vided facili.tias. aswe alBo recommended that direct trunks should be
establi.shed when· trafficbetwe·enUSWC and AWS exceeds 512 CCS. USWC explained
that.the·reason for this-recommendation is to ensure an efficient mix of direct
trunk t.ransport and tandem switching.

2,. AWS

AWS objec~ed.to USWC'g proposal,: arguing that the Federal Act and FCC Order
al1o~ AWS. toselectanyt·ec;::hD.ically feasible method of interconnection and
access to unbundled lldtwork.elements with no limitation on distance.

AWSnoted that U5WC's proposed one: mile limitation for meet points is contra.ry
to what tiSWCagreed toint)1ec6n~olidatedarbitration proceeding and argued
thatUSWC should ·not be p~rrrlitted to discriminate againt1t AWS in this proceeding
by arbitJ;arily i.mposing ~ ai!5t;;aric~ limitation which shitts the costs of
'inter.connection to AWS.·

AW$ propoSl~dthatthe companies negotiate meet points and each party should be
.. ~e3ponsi~J.efor costs to construct. ["'44] facilities to the meet points.

3. The.Department

The Department cic:ed the Commission's ORDER RESOLVING ARBITRATION ISSUES issued
December 2. 1996 in wnich the Commi.szion noted that USWC agreed to negoLiate
mid-span ",eet ~ointg of inten~o.nnection without any preset distanCf;! li:nitation..
The Department recommended a similar determination in r:hll'l proceeding that no
diBtancel~mit be set,

4. The ALJ.

The.ALJ recommended toe same treatment in this docket as the Commi.!lsian adopted
in the ConSolidated Arbitration Proceeding, i.e. to not: limit the distance for
meet. points.

....... ~..-
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The Commias,ionfinds that the Federal Act and FCC Order allow AWS to select any
technically fe.a.sibloS method of interconnect:ion and aCCef'l3 tounbUlldled net·...ork
elementawithno limit:ation ondistal'lce. Accordingly, the Commission will not
acceptUSWC'S,,pt'opOtHll and will adopt: AflS' no lim~c m:i.c:U:;p,'in meet point
recommendation.

M. Collocation of AWS' RSUs and DLCs

~. AWS

A,WS sought autnority to collocate remote switching units (RSUs) and digitri1. loop
carrier,systems IDLes} at. USWC premises. AWS argued that USWC's opposition to
collocation of, any equipment that is not .. transmisgion[ "45J equipment" is

, <::ontrary to FCC and MinnesotaCommia::liol1 d~l.:i:3ion5. AWS acknowledged that t.he

FCC sc.a,tedthat it would not: immediately requi%'~ an ILEC to permit collocation
of swit;:ching equipment, HQwever, AWS stated that the FCC also left it to State
Commission's to determine whether part.icular equipment is used for
interconnection, or access to Unbundled elements and noted that the Minnesota
Commiaciond¢!te:r;mined in the Consolidat.ed Arbitration Proceeding that
cf'lliocct'tionof RSUssnd OLCa equipment :i 13 required_

"Furthermore, according to' AWS t USWC witness Landgren :agreed to allow collocation
of RSUsandDLCecons:is'tentwi~h,the Commission'a limitations determi:J.ed in the
consolidatE:!d arbitration }?roceeding.

2; USWC

In .l:.L1::l Brief" U5WC wichdrewits objeccion co collocating RStJs based on the
'Commission I S decision ill the-Consolidated Arbitration Proceeding. US~'i'C

acknowledged that the Commission has adopted A,WS' position on collocating in
other arbitrat:ionproceedings but noted that those decisions have been appealed.
Pendinsrt.he,results of theal?peal, USWC agreed to collocate RSUs in its end
offices. '

3. The Department

The Departmerit noted that the Federal Act and FCC Rules (*46] had been
interpretedl:)y the commission in itlil d"lcision in the Consolidated Arbitration
Proceeding. The ne,partment sta;t@d, that. there WaS no reae:on to cbange or modify
the Commi3Bion '~ earlier decision to allow collocation of RSOs and DLCs.

4. The AW

The AJ",] s-t~ted that the Commission has expliCitly ordered that U .s WEST permit
RSUa and DLCs to be collocated, Consolidated Arbitration Order at 16. The
Commis~ion found that Gollccat.ed equipment need not be exclusively used for
interconne~tion or ~,;ce~g to unbundled network elements. According to the ALJ,
AWS shoulc:'l hp- entitled to phygical collocation of equipment nece(isary fOL"

interconnection or acceS9 to unbundled n~twork elements, inclu.ding RSUlJ and
OLCa. '

..., ..... \ .....
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5. Commiesion Action

'Consistent with i,ts reasoning and action in the Consolidat.ed Arbitration Order,
the Comn\1ssion will. allow the collocation of RSUs .:md DLCEl on USWC' i3 pl."Omi3e5.
Iti9 \Ulderst.ood that, ·as stated in the Consolidated Arbitration Orde~, RSUg ar~

not to be used to avoid toll access charges by USWC.

N,' Definition of. "collocat.ed Premi:lca"

.~: US·we

USWC argued,that the definition of "collocated pr~miseB" shuuld be restricted to
uswC's central offices [*47J and tandemc, in which event requests for
collocating on premises other than tandem and e~d office switching facilitieB
would not be·~utomaticalJ.ygrantedbut would be based on a bona fide request
process,

2. AWS

"-WS disagreed w~th tlSWC' !ip:r;opos.ed definition of "collocated premises." AWS

argued that cheFederal Act, Section 251(a) (6) obligatea ILECs to provide
. nonCiisc:;:rirnirtAtQy.y access ·to collocated apace at its "premises." AWS contended
t:nat:t~e~cchas de.terminedthat premises include a broad range of facilitlee
i.nc!ud.1ng'cel'ltral ~fiicea, wi~e cencers, tandem Offices, structures owned or
leas,ed,and·ariy> other structures'which house network facilities and public
rightEl-9f-way.AWS asserted t.hatUSWC'a proposed restriction contradicts the
f~C'.g determination that collocation cAl' only be limited H the ILEC
demdnstratesthat a particular location is technically in£ea~ible" AWS noted
ehatUSWC has riot presented, any evidence of infeaaibleness of locationR at.
whiCh AWS seeks collocation.

Aw~urge~that its contract;: ;Language should be adopced since (according to AWS)
~t iacon~istent with .FCC Rules and the MinnP,l3ota Commission deciaiona in the
ConsolidatedArbi tra tion Proceeding" [. 4 8 J

3. The. Depa:rtmeut;

Tb~ Depa~t:ment stated. that the Commission adopted \.he FCC I s position that
col109a~io~mustbepe:i::mittedatLECcentraloffices, serving wire centers, and
,tandem' oH~ces, aA well as .all buHdinga or similar structures owned or leased
by the incumbent LE:C that house LEC network facilities. The Department stated
that. there is no reason to modify or change the Commission'::; det;i5ion on
collo¢ationin. this proceeding.

4. The AW

The A~J recommended the same treatmen~ 111 this docket as the Commi8Bion adopted
in the Consolidated A:::bicration Proceeding. According to the ALJ, "colloci'1t""d
"remises" should be broadly interpreted to ir:clude all buildings and other
ser1,1cture51 that contain network facilities.

5, commission Acciol1

Cons1atent ~ithit5 reasoning and action i~ che Consolidated Arbitration Order,

': ': I·......
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the Commission will not restrict the definition of "collocated premises" t.o
'central otfi.cEla and tandems aa urged by US',,",C.

O. Determination 0: Exhausted Space

1. uSWC

aswc pro!?osed to condition phyGical and vircual collocati.on on apace
availabi.lity. The only party to address USWC's proposal was AWS.

2. AV1S

AWS not.ed tha:t: the FCC and the Minne:Jota ["4~J Commig6iol1 ItIdndated t:hat $pace
fer collocacionbe allocated on a first.'·come, first-Be.rv~<i basis. FCC OrdQ,r ":?

585; Conso1.idated Order, p. 17. AWS stated that while the FCC permitted ILECs to
retain a' "l"i~mitedamount of floor space for defined future uses," ILECs were not
permitted to rese:r:ve space for future use on terms more favorable than those
applicable eo other telecommunications carrier!' ~ceking space for their own use.
FCC Order PP 5&5, 602, 604.

AWS as;3erted that to the. extent USWC pr-oposed to reserve space for ite own use
that exceeds the' 1 imitat.ions impol:led by the FCC i t,$ proposal must be rej ected.
nwc:;statedt.hatJf USwCdeniel; AWS .collocation t'lpace due to space exhaustion,
the Commission should reqUire oswcto provide de.tailed floor phna and explain
the uses of its 'space an~ Dteps takea to avoid space exhaustion.

3. Commisaio~ A~tion

Consist:.eot with-its reasoning and action in the CO.nsol.idated Arbit:.ration Order
(page '1.7) , ..the Commission will requir-e USWC to explain and demonstrate the
u,ses of its space if it .denies }\.WS access due to space exhaustion.

P. Nondiscriminatory Access to Unnundled N@twork Elements

1. AWS

AWS 'asserted, that USWC i.!i roquired by [ .. :,; OJ the F~dt::!ral Act:, Section
251(c:){3) toprovide.nopCli,scriminatory acC'es~ to unbundled network elements at
any technically'feagiblepoint.. According to AWS,USWC must negotiate in good
faith for any special unbl.lI:ldlingl."equired for a wireless application.

AWS noted that FCC Rule 51.319 lists the following-network elemenL8 that U 5
WEST must makea;cces~ible: local loop. network interface devices, local and
tandem switches, interoffice tranamiaaion f~cilities, signaling networks,
call-related dacabases, operational support: systems functions, and operator
ce:t:vicea/directorY a~sistance fac;i.l.i.l;..i.t::!~. AWS noced that the FCC alao stated
that State Comlnissions could requ.ire the unbundling of additional net."'O:t;k
elements. (~·CC Order, P 366).

AWS recommended ~hat the Commission raqui.re USWC to ne.gotia:e and make available
other unbundled element.e that are necessary for wireless applications.

2~ OSWC

........... r •• ~ ...
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uSWCasserted that it complies with all FCC requirements for providing unbundled
necwo~}(elem~nts and chac.chel;e is no dispute on this issup.. USWC, in accordance
wichFCC'rul'es:; will negotiate with other carriers to make addi-=iocal net.work.
elements available. USWC stated that AWS ha.s not identified ["51J any
specific' addit.ional network elem~nts which it seeks to unbundle.

3. The Department

The Department noted that the FCC requires thar: an IT.F.C mUSt. make available at
least seven network, elementaand a1low$ state commi.sl>ions to require further
elements;t.o be,unbl..lndled. The Department supported A.W5' reque~t that the
commis6ion require the parties ~o negociate tor additional unbundled network
elementG rather than ~ requirement tha~ AWS follow the bona fide requesc process
suggested by USWC.·

4. The ALJ

According. to ,the AJ.rJ. 47 U. ~. 'C. §. 251 (c} (3) require3 an incumbent LEC to provide
nondiac-rimina.tbry access to netwo:d-:. ~lelT\ent3 on an unbundled basis at any
technical'1y feasible point. Tl~e FCC's rule requires the ILEe to unbundle the
foll~~ing elements: ~e~work interface device, local loop, switching capability,
interoffice tranfS·tni.G::lionfacilities, sign.a.ling ner-works I call-related data
h;oqes,operatienal support syetF.'!!M, and operator services and directory
a3Si~tance.47C.F.R. §5L 319.

::'heALJfound ~hat Uswc'sproposed bona fide request (BFR) process for each
UDbundle(j element: is i,ncons.i,stentw.ith the F'CC rules and should noc be allowed.
The' ~'statedthat uswe is required ("521 to provide nondiscriminatory

.. a:~c;ess ,to' .unbundled netwoi:k eJ,emel1.l:B at allY technically feasible point. A
.ne~workel,ement is considered technically feasible absent technical or
o~era.':'ionalcol~c~rnsthatpreveiit che fulfillment of a requt-~st by a
teleccimmtl-l1ications carrier. The A.LJ .stated that: if AWS dacermines that another
aspect o;fur,tbunClling is reguiredfor a sped fie wireless application, USWe must
negot:i.atewit.h AWS in good faith for such application. Such an t'!lement: must be
providedunle.ss,uSWC demoristrate£Ji t is not technica.lly feasible.

5. 'Commif:l13ion Analysis and Action
~. :. . . ..

rn'theConso-lidated Arbitrat:ion ORDER AFTER RECONSIDERATION, the Commission
. rejeccedUSWC 's request· for a BFR process £01:- each request for 3ubloop access.
The coinmissfon stated:

us WEST's: ,request for (1. BFR process for each request for subloop access
reversesthethru~toftheActand the FCC rules and t:he burden of proof
established' in the Comltli!Jsion's own procedural order."
(ReconSl.ide1:'<lcian Order Ilt Hi).

'the Commisaion.finda that this reasoning shOUld apply with equal force to this
cas@. The Commission will r~quj.re unbundling of additional elements on a
cQse-by-case basis it it is t~chnicallY feasible. [*531 47 C.F.R. § 51.317.
Ondor the burden ~f proof astablished for this proceeding, USWC will h~ve the
burden of proving the unavailability of particUlar unbllndled n~twork elements.
Abs£:.tnt such a showing, OSWC must provide nondiscriminatory access to unbundled
network elements, includ~ng specific wireless applications, through negotiation.

-- --. . , ......-, .
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Q. Accesd .tooperational support: syst.ems

Operational support systems (OSS) include ct variety of computer databa~es and
systems which support network operating services. The parties did not agree
whether OSWC .should be 't"equired t.o develop and implement elect:r~mic interfaces
for acceS6 to L~s operat:lonal support syst.ems for ordering, provisioning and
maint~n~nce/repalr function4'

l. AWS

AW5 complai.ned tha~ USWC has denied it!l legal obligation t.o provide
nondiscrim:!.natory ..ccess t.o it:J :'Jupport :;ystem~, aI'suing that its legal
obligation under 251(0) is mut.ually exclusive. '-ccording to J\WS. U:::;WC hal3
separate,andindependant duties to: (1) negotiate in good faich; (2)

interconnectfacil ities and eql-dl;lment; (3) pro"ide nondiscriminatory access to
network ~lElmE:lntGoi1 an unbulldled..bll.sis; (4) otter telecommunications services
for resalear.~holesale (*54J rate8; and (5) provide physical and virtual
collocation.

AW$ argu.ed that without great.er specificity in an agreement, it will not be
guaratitaedthe frame access co information as is available to USWC. AWS' proposed
'I1'1tex:c~nnectionAgreemel'\.t.Section 3 containc tc:::rma fer the p:::vvisionof an
interfacefQr 'transferring and receiving Order Con.firmation, Completion Notices,
and ot.her infopnatioo. Section S(c) • contains AWS'proposal for the provision of

-mainc:..enance/re!'air incerfaae in.cluding the implementation of uniform indu~tI:y

:iltandardsbeing develop~d by the Order and Billing Forum.

·2.USWC

USWC: counter~dt:hat AWS d1<,i notraiae this issue fn its petition and therefore
the .Arb:i.era~or neednot:C',cn~ider it. Acc:ord:"ng ~o us.-ilC, the Federal Act limits
the COi'lirni8Elion'sccnsideration of i.s.3ues to those that at'e raised in the

I' " , I·"· , .' "',

pC=titiorl..and in .the respOnse.USWC stated that it has not: receiv~d a proposal
from AWS.011electrOtlic access and without knowing AWS' requirements. it cannot
formulate.ares!-1oIlBe .USWC. fltat:ed that: AWS and U S WEST have only had limited
nesotiation6f system accesr. and that it (USWC) is willing to continue
negotiatiort9 on thiaissue. . .

USWC argued that neither t.he Federal [-55) Act nor r.he FCC Order requires
unbu!'1dled.s.c-cess to OsS·forineerconnection. USWC stated that the requirementa
stated in FCC RU.les PS1.30S areexten~ive a.nd detailetl and do not include access
tooperationa1. SUpport systems.aecause both of t:he inte:l:"connecting companies
maintain all facilities required to service their end use customers, there is no
need co 'access the ot.i1er carriEtt" sOSS. USWC stated thae it will evalua.te any
request from AWSto detoarmine if it i~ adlievable. the ciming and the coat.

3. the Department

The Department r~r..:ommonded granting AWS' request for real time, electronic
intertaces(access) co U-SWC'g ass '::;arv.icee: ordering, prov.l.sioning, and
maintenancesyatems. The Departme.ut stated that FCC Rule Section 51.119 (f)

specifically requires LiCs to unbundle and provide Ilondi6criminatory access to
the ne~work operations sup~ort systems functions of pre-ordering, ordering,

c c' : ,,'-
I I'.•. i.
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provis,ioning:, .maintenance and repair, and billing functions. The Department also
nQt~(l th.a,t.il:~ cheConlSolidatedArbit.ration Proceeding. the Commi6~ion

interp';-eteathe FCC Fixst Order and refused to r~strict: how a purchaser of
unbundled l'l.etworkelemeotslUighe uee those unbundlp-d el~ents.

4. (*56).' The ALJ

The. ALj" not::ed that: USWC's operational :Jupport system is a network element. The
ALJ reasoned that because us'we I s operational support ~Y8t:em is a network
elemE'.nt,.· boep t.he Act. flnd· F.CC mandate aCCeBll: on a nondiscriminatory basis. To

. me~t the Act's and the FCC's requirements. the ALJ star.ed, USNC must provide
access to AWS at lea~t. equal in quality to that enjoyed by USWC. Because the
record is void of any pr.oposal by USWC to provide Guch parit.y, the ALJ
concluded, it is reasonable to apply the electronic lnterface~ p~oposed by AWS.

S. Commission Action

'l'he Coll1Jtli~sionf;irids tha.t OSSi/:J a network element. A:3 required by the Act: arid
FCc,therefore; 'the' ColTImission' win direct OSWC to grant A'r'/S aCCp.3S to these

.·aervicesona nondiscri.mimlcorybasis. This decision is consistent with the
.Commis s.:1 011 , $ refusal inthe.consolidated Arbitration Proceeding to restrict how
·a purchaser. of·~pundleidD.el~WorkelemerlLt:I might: use tho~e unbundled elements. It

'.:; ... :ai~ocorisi8tentwith the.< .€lghth Circuit Court.of l\ppeal:J' July 18, 1.997 order
on .pet;ltionsfor revie~.of the FCC 's I:'ules implementing the Telecommtlni(~~t. ions
:J).ctofl.996:

R . Remedies for S~n:viceQudl.tyViolations

1. AWS

["'57] AWS. reco'mmended s~andards relating to net'""ork reliability, net.work
interface,sp~Cificationc,er.fot-!)er.formance, opeJ:ations, and administration of
outages, <AWSstated thatits·p:r.'oPosed service quality st.andards should be met
by 'USwcandsp.ecific rernecHeaimposed if not met.

2. tJSWC"

t1SWC r~c~mmended that service quality standards be dRt~rmined in a separate
proceedi1'1.gsimilartohowcolltsare beingaddreased.A1t:hough no C'Urrent pending
3ervi~qualit.yc::ase·inCl\,1desJ\WS, t.he standards determined in Docket No.
421/M-~6-729,8"55, 909:-Me.rgedcould be applied to t:he U S WEST-AWS relationship .

. Regardingperfonnancecredits, . USwe objected to AWS' attempt to ~n f.orce
penalties onUSWC f.ornot tnet:ting AWS' requested performance standards. uswc
assextedtnat penc1lties a:r:·e.iil~gal, unwarranted and unrelated to any harm that
AWS .maysuff~r, .USWC' ar.g~ed . that there is no evidence in the record that these
penalties are appropriate nor doa,q th~ Act or FCC rules permit them in the
'context of anarhitrated procee.ding. USWC concluded that if AWS believes it is
'being' illegally discriminated against it can se~k remedies from the Commission,
t.he FCC or the courts.

J. The Department

The Depart.m@nt [*SSJ stated the Federal Act requires that the quality of an

I
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unbundled element and tbe a<:;CE;l6S to such unbundled element: shall be at lease
'equal in quality ~o t.hat wltich the incumbent LEe provides co itself. The
Department. fu~ther noeed that the FCC 5tated iu its rules chat if technically
feasible the quality of an 'element and access to that element may "upon request,
be aupe~ior in quality to that which the incumbent LEe provide::; ~,o itself. It The
Department Dotedthac competitors purchasing unbundled element3 have a
legiti~~te interest to ensure th~t their customers receive high quality service.
Without. spe~ific servicoaqual ity or perfol:'man-::e standards a competit.or may be
unable to ensure the quality oEservice it: ex.pp.<ets. The: Department ::;tated Lhdt

if uswcdoea aot provide a sufficient level of service q".lality for: its O'.1n

customers, competitors should not be limited to that standard.

1'he Departm~nc:not.E!d that the Commission' a aer"Tice quality J:'ules set broadly
defined minimum stand~rds. As such, they should not be the basic for setting

,$ervice quality standards tot' competitors. The Department stated that AWS'B
. proposal, in,cl\\ding penal't.YPt'ov,i3ions, reasonably addressed its needs as a

[*59) competitor using aSWC'a network elements and services.

4. The ALJ

Th~ALJ'~otedthe importancedfservice quality standards in the provision of
wire.les~ ,se-rv:icet.> . Over the rears, Lhe ALJ observed, AWShas experienced
p,roblemswith:t1SWC in t~rmsof ~+ovisioning del:lys, service outages and

.blockmg! Tho ~.statedthatAWShas drafted detailed quality and performance
st~ndards~whlcl1relatedirect'ly to the functions of Network Reliability, Net'""ork
Iote::Ea.ceSpeci~icaCiol\.."I;Error Performance, Operations and Administration of
O~ltagQs. TheALJfound'that~achoftbe proposedqualit.y and 'p~rforma.nce
sta:cid,u;d~~iiibased on specific· indus try 9 tandards, rriliabili t:y obj ectives and

pei"foZ'lnanca specifications.

Bycontra:Bt:;ch~AL.Jfound,' U$wCbas failed t:.o present evidence regarding its
int'ernal.qualityor perform~nce~tandard5 to a~sure that. its customers receive
thequal;ityof.servlcetowhichthey hav<'! become accustomed. The ALJ conduded
t.h~t thf! ser"ice quality standards and performance credits proposp.r} by AWS
,shou'..l.dbe approved .

.5. Commi.eaiori Act"~ion

The Ccimrili asion will adopt the ALJ'.s recommenda.tion and reasoning and require U S
WES'I'co meet'theservice qu£llity$tandards proposed (*60) by AWS and be
liabl~ for BI>ecific remedie$. if those standards are not met,

, '

S. ~cce6stoPoles, Ducts, <::ODd:uits and Rights of Way

l'h~ parties agreed that USWC must provide nondiscriminatory access to poles,
dllctS', conduits, and rights-of-way, buL disagreed as to what extent IJSWC must
accommodateAWS needs Bnd whether USWC should be able to res~rve 15 !Jercent of
capacity for maint~~ance andadmtnistrative purposes.

1. ·AWS

AW.S.argued that USWC mnst providenondiscriminacory access to itt.: poles, ducts,
qondu1ts, and rigbtd-of-way in the same fashion a~d on the 5am~ rates, term~ and
(;ondit.1.ons·as i~ provides itself or other t'b...ird po.rt.y. According to AWS, this

....... 'T~
".; .
• I '. ~ ; I ..
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. access must accommodate AWS' technological needs, including the use of
alte~'1la.l:ive.~~chnologieesuchal9 micro-cell technology. U S liIEST must take
rea8onablestepSl·top~ovideacce::c even to the extent of modifying its
.fac'ilitias co increase capacity. AWS stated that USWC shQ\lld be allowed to
reserve space only to the extent necessary for required maintenance and
.admi~i.a.trative purposes based on generally accepted engineering principles.

AWSobject~d,~O USWC's plan to reaerve 15 percent spare capacity in its ~unduit~

and '["6"1] ducts for itself while denying accegs to faciliti0!8 by AWS. AWS
clarified that: it does not object to USWC retaining a reason<1ble amount of
nedeSSa1:Y capacity for maintenance and administrative purposes. However, AWS
asserted that a ~5 Vercen~ reservecapac1r.y wa~ noe supported in the record and
ehouid not b~ the st:andardauth~rized level of c,=.l.po.city re::lerva~ion. AWS noted

that the FCC, in its order at Paragraph 117C t does not allow an Il,EC to fClVOT

itself byresezving capacity for'some undefined future need. AWS noted that the
Commission in the Consolidated Arbitration Proceeding (Consolidated Order. pp.
43-'441 alsorec::ogniz:edthe need for USWC t.o re~erve capacity for maintenance and
adtrli,ni.9~;t'at:i.vepurp()eeaaccording to generally accepted engineering principles,

AWS o~jectedto USWC '9 claim that. access requirements ax'e reciprocal for AWS.
Aws'ar9u~d.that this wsition' iscont;r:ary to the FCC Order that determined that
CMRSprov.idersare not LECsforpurpoaea of the Feuf:lralAct. Furthermore.. AWS
;"t-.ated,r.h~ Commission in theConaolidated Arbitz'ated ProcE!@ding did not pl~cQ

..• rec.:iprOc.!t.J:obligations'on' carriers other than USWe and i'ecommended that this
pOilition'Sho1J.ld be rejected in this ["62] pror.:eeding also.

2. uswc··

., USWC stated that it willprovidl: nondiscriminatory access to its poles,
conduit~;:i,r.u'le:t"ductrig:hts.;of-way,ona first come, first: served basis, as long
ascapac1tyexists. USWCacknowledged thao: the Federal Act S!!ction 251(b) (4)
obiigateflalJ, loc::ll cxc1?-c1l'ige.,c;arriers to provide accese ·to compet.ing
telecontmupicq:tioJl ,proviqers"but,asaertedthat· this would include AWS Ilot just
ILSCs such. as VSWC.USWC argued thatcontract provisions must be reciprocal for

. both parties not· jil~;;ti:heinc~mJ:>ent. USWC claimed that it should not be
requir':!d tocOllSt:ru.CC or rean:.-ange facilities for another carrier andahould be

allowed to keep 1.5 percent of available capacity for maintenance and repair
. purposes.

" . ..

~e'9ardingAWS's referenc:eto -i'ts micro-cell devices, uswc testified that placing
.' these de:l!'ices on l:he t.op,a of poles may cause network reliability concerns. USWC
·a150. objecte-d.co AWSseeking to place the burden on USwe to obtain authority· for
righi;:a-of-wayj:mbehalf of '1\,",5. U$WC noeed t.hatit acquired its exi.sting rights
through BpQciftc~ermie:!J. iicen~e8, or easements from public and private
pa·rti,as.·.USWC, argued that it has, no authority, under Minnesota law, to extend
r-63,1. it'.s:~asement ri.ghtsthat it has acquired from some uLher party, t.o AWS.
US~C sugge.stedthat AWS should seek authority from r:h~ granting authori.ty
directly for its .o<Nr\ use,.

3. The Departmenc

The Department recommended followinq the decisions in the Consolidated
Arbitrated Proceeding and require USWC t.o make rea.son~ble effortS! to accommodate
access by AWS and provide that any diapute~ should be resolved by the
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RQg~rdi~~~he1S percent rcserveca,pacity issue, the Department alated that: USWC
S1htmldbereq\:tired to show t.hat it is reserving capacity only for maintenance
and administ.rative purposes in ,accordance with generally accepted engineering
princ~pl~s: ' , '

4. The ,'ALJ

Th~ AL~ noted that Section 251(b) (4) of the Act places the duty on USWC to

afford ~cc,ees to poles, ductl:l, c;clOouics, and right.s of way . . . to competing
provider,s ot;'telecommunic;;.tions on rates, t:erme, o::1!1d conditions that, a:ce
consistent with section 244.

Section 24,4(f) (1) requires utilities to provide "nondi:Jcriminatary acce£lS to any
pole,' conduJ.t,orrightofwaY0\tlmcd or controlled by it", The ALJ noted that
this langUageierepeated i~ 47 C.F.R, § ~.1403 and that Paragraph 1163 of the
["64J F'r.C~sFirst Order requi,res

". uti1ities't:.o~ake an J::easonable steps to accommodate requests for access in
theee r.oitua.t!ons. ,Before' denyi,1l9 access based on a lack otoapacity, a utility

" rnqate:xp:lorepc>tential, accol'Olli6datir.ms. in good faith with the parties seeking
access;, "

The ALJdicedthe Commission's Ordez-in the Consolidated Arbitration Proceeding
'in ~hichtlheC~riunissionheld that U S WEST could

. , . .

.'..~lainta:'in· spare capacity only as reasonably necessary for maintenance and
adm:lni:strative purposes, based upon generally accepted engineering principles .

• con,solidatedArbieratioll Order a t H.

"'i'heAIaJ"foUndthat tiswe ,failed to prove in this proceeding that generally
acqept.ed~n9ine~ringprihciph.srequire it to t'eserve 15 percent ,of the, capacity

, afducts'andcunduitsfor maint.enance and administration. Therefore, the ALJ
'concluded,USWCl'l\US~rrtakert!lasonable efforto to accommodate access by AWS to U 5
'WES'r :fadilitiesfnaccoraanoewith applica~le law. DispU:tP.8 over whether a
reasonaqre,'ac'commodat.ion nasbeen made should be submitted to the Commission.

Regarding the rights of w~y dil!lpute, tl1e ALJ stated chat AWS should be afforded
nondisarim;n-3t'-9l:yaccess to U'.sWC's rights (*65] of way and related facilit:i~::l

on theaatne terms and conditions which uswe provides to itself or a third party
,in ac:;cordanc~ with section 251 (b) (4) of the Act. According co the AI,J, auch

, a:cc~$S1must:acco~odateth~ different technolosical needs of AWS as a CMRS
provider' t.o'the'extant: technically feasible.

5. Commission Action

'Followi,Jig, th~ reasoning and recommendations of the ALJ and the Department and
cotlsistent,witp,the C01rlmi~sion's Orde:c in the Consolidated Arbitration
Proceeding. the Commi3sion will require USWC to make all reasol1able p.fforts to
provide access to it3 poles. ducta, conduits and rights-of-way.

" ." ,,, ....,!
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AHSargued tha);. its agreement shoUld be adopted because it is clear and compl.ies
with federal law covering all issues necessary for a procompetitive
iht:erconnect:i·cin4greement. AWS aeserc:ed that USWC' s agreement .is ambiguous,
internaIlyincorts:l.stf'lT)t.:. and incoinpl@te. AWS alao objected that usnc's agreement
also defers too many issues for Future negotiation.

" .' '. "

2. U~Wc;

USWC stated that its Type 2 temFlate agreement cho~ld be adopted because it has
been reviewed, and approved by nine state commissions and c0mplies with ["66]
Sectio~1.S :2 51 and 252 (d) of the Federal Act . While AWS claims its proposed
agr.~ement·ia supe:t'ior ,USWC al:gued that a review of both agx'eemencs shows the
top-icsarevirtually identical and language of speciticprovisions governing
gerieral te,rm~ap.d·condit.iollsare.8im.ilar.Where language is different, USWC
stated,USWC'sproposed agreement is fair ....hile AWS' agreem@nt tends to favor

. AWS .

.. ,aswc denied. AWS ' . claini8 that USWC' & agr<:emenl: is repetitive, ambiguous, and
intE!rnally :C:ons{st.ent~ USWc:: oite~ various examples where ita language ltl more
specffie,and.effece!velyaddrei;ses the parties obligations accord:i n9 to law"

·tJSWC claimed, that' Ai'I'S.'proposed>::igreement places a number of contractual
Qbligationsc:muSWC t.hac ls..covered by existing law. To the extent that AWS'
contractgoes:beYond.whatthe law .requires, USWC ilrgued, it is improper and
unfa.ir: .

3 .. The Pepartment

.. The Department rioted that the commission has the authority to select either
.parties'conetac:t .intli~s aii:!itration but favoz'ed the AWS contract because; it

:st:ated~,theUSWC C::ontract leave9issuea o~en to be resolVed in a separate
agr-eem~·e ·in~l~dirigconocaticm,'unbundledelements and ia.tes, and terms for
anci).lary· services" [·671Th~·oepartmenc advised that OSWC' s approach left
too 'lnanyisstieSl.lnreeolved contrary to the intent of the aL·bitrat ion process.

TheALJ reco~men4ed that AW3' propo~ed interconnection agreement should be
adopted astheagx"eement of the parties except acotherwise modified or limited
by the. decisions in this arbitration.

,TheALJ found ,chat t.heAct requires that a party per:itioning for: arbitration is
rt!lquixedto provi.de the State Convnission with

... all rel¢varit documentation concerning (i) the unreaolved issues; (ii) the
position oteachpa:t"ty with reflpect to those issues; and (iii) any other issue
:c1i~QU"3ed andr~solvedby the parCielJ.

47 U.S.C.· §252 (h) (2) (~).

The ALJ noted that: a State Commission is then empowered to impo$1;! appropriate._....
. ""

.,

. ,
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. conditions; U~')ori .the parties to the agreement. 47 a.s.c. S 252 (b) (4) (C). The ALJ
stated that.t:he Act contemplates an actual contract emerging from the
arbii:ra.tion> 47 U.S.C. §2S2 (e) (;t) (B) .

. The ALJfd~d that the AWSci;:lntract more comprehensively addresses techni.cal
interconneceionmatters and ·contains general terms and conditicne customarily
containedi~ tJtandArd c~mmercial agreemencs. The AL_T also found that the AWS
("fiS] :,'contractmorfl comprehemdvely addresses issues chat, if not addressed,
might delay or prevent·the partie3' achievement of ;;n interconnection agreement.

By concrast,.che ALJ noted, the OSWCproposed contract deals with several
cruaial·a.reasby setting ·them <ltJide for resolut::ion by a separate agreement. The
ALJ noted thacsett:ing i.ssues aside without the agreement of the parties could
d~lay impiementation and achieve~ent of ~~ interconnection agreement. The ALJ
did not find t;:.he. fact noted by l1SWC, that USWC's proposed contract: has been
select.eq.aSthe template.by other State Commissions persuasive. The ALJ noted
.that ·theCcmrnission has. rejected. USWC ' 10 proposed contraat in favor of AT&T IS

pr6posl!d'contractlanguage' in.the Consolidated 1\rbitration Proceeding.
(Consolidat:.edArbitration Order at ?) .

. ' . . .

. ,5. c.o,;\UlliB.~ion Acti9n

r':'nt·r~.i::Yto·'OS~i;:1 ~.. Claim thatt.he Commission has. no authority to choose one of
t.h~~9re~m~ts, the Commission-helieves that it I'lIust choose, as it did int.he
Coril3ol:ida:ted:Arbitraeeci proceeding, in order to facilitate an orderly
impl~menti1iti~llofthearbitrat~dZl.g;,eement_ In the Consolidated Arbitration
Ord~r; '·the. Commi8!Jion statelda.t page 0:. ".' .. ".' ", .... '

.TheCo~ission sees . ["69J no impediment in the Act to incorporating
provisiotlEJ' of that contract or any other into its final decision. I:1deed, the
Ac.tcdnteinplat:es.: actui:llconcracts~mergingfrom these arbitrations, providing
for. stib.S:~q'l}e~tseat;Q comrni9sionrevic"'; of "an agreement adopted by arbitration

_. ," .. ,(emPhasis added)." 47 .t1 •. S.C.§.252(e} (2) (a). In adopting !lpecific
cont~act:U:alla.n'guage,theco"",lission' is merely imposing terms and conditiol1s
underauth~rity~ft:he Act. See 47 P.S.C. § 252{b) (4) (e).

Waving reviewed bc)eh propoae.d contracte: and the arguments of the parties, the
Co~ission findathatAWSlpropoudinterc:onnectiOnagreement complies with
federallawand.more comprehensively addresses the contract issues.

For' .the£lG~eaaons a~d othera staL:ed by the ALJ and the Department. the
Comntis'si9n fiI)ds that M1El'prc::l~sed contract offera the best alternative among
thecoinpeting· p~op()aals submitt~d,in this proceeding. Therefore, the Commbsion
.wilJ'..ado~t:itlis;a template for.an agreement betw~en the parties, except as
modified or limited by the dec:is.ions in thi~ olirbitration.

·P. Ar.bitration Costs

Based on:the42J.company code number portion of thedockec number assigned
£"'}O] to this proceeding, all costs of thiG arbitration would be borne by
USWC.AWSwaSnotaQsigned,a company code number ~nd that. Dumber had not been
ma.depatt.ctthedocket number be~ause it was presumed, at the time Chilt docket
ht,amber wa~ase1gned, that the public agencies (the Commission, the Office of
Admlnistraclve Hearings, and the bepartm~nt) did not have the authority co bill
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. OeMaY 12 >,1997 ,usWCnotified the· Con~lt.iss10n Ch~tit objected to bearing 'all
oosta ~88odatedW'it:hthis (!oi::J(et and on June 2, 1997, the Commission requeste.d
i.uter~~tedp~rtie.!l file'co~ents and reply comments.

SubeeqlJ.ently,AWS vo:J,uncarUyagreed to ,share equally with uswc concerning the
coatsinthis:Arbitrationproceediog. Jl.WS clarified, hOwever, that it does not
believe thac the Commission bas autho:r.ity, under Millnesota slatutes or the Act,

. toassesscostt:' oft:piaarbit-ration proceeding against llIWS. ~ws stated that ita
. wi1l1ngneestosharethe costs ~f the arbitration should not be construed;n any

waylaid o(lbjeet~ng AWStofuc.ure .aBsessmentaunder Minn. Stat. § 237.295.

The, Commission aeknowle<:ig~sAYlS'.agre.ement to share equally the -.:osca of this
a.rbitration(p-412!EM';'97-371l with USWC. These (:'711 .COSt:R include tho. COl!ts

.of t:heDepar.tment, the'Office.ofAdministrative Rearings, and the·Commission .

. The commissio~\,1ndetst'and.s·t.ha,t:AWS' willingness to share the costs of this
arbitrat'ion dbesi not neces~adly" iinply that P.WS is flubj eel: to futureasaessments
\mder ·Minn'.S~at~§ 2.37.295'., In <light of AW~ r agreement to :Ihare equally in the

.COSl;s ofthisarbitradoc' with >USwe , it is not necessary for the Commission to
detern\in~in:1ts ord~rWhetherit has the authority and obligation to assess
costs~~ain~t~Ws,.

ORDER·

l.Th~t,t.ll:~'COt1lml13~ionta.!t~,:'a~iriilStrativenotice of the .FCC'S First Report. and
Order,· th, ,the 'Matte~,o!Impie~ntat'ionof Local Competition Provisions in the
TelecommUni'ca~{6nSActof ~99Ei, CCDoeket No. 9G - 98 < dated August 8, 19'6.

2.·· The ,c~titl,11i.ssion d~cidest~e'arbitratedissues as set forth in the body of this
O:t'der,' in:~ludiugtne following:

• ·.t:hat the agreemeritexpressly provide for future modification; and

that'l;helllgreernent expre~91ysta.te that any future. modHicationsor amendments
'fIill· be b~ought beforet:be :C,omntiSsionfor approval .

.1. 'Minn.·, Ruies. Part 7829 . 3000;subp. 1 is varied and the pa:c:ties are directed
·to ,.file 'a~y'pe~itioris forrehe.a:ring· (*72J or reconsidaratiollwithin 10 days
·of..t:he iii8tl~nCe,oftheO.rd$r,from thief meeting.

4. Ifa:;~~tY'fil~£l for reconside~otion, the party shall stibmitalternative
, ,cc:mtract:la;Dgua.ge'toimple1;l\~nt:. it$ proposo(j resolution of the iSSI.ll:l (s) that it
. wants the C'oTnMi siJ ion to 'l;econsider.

. .

.S.USWC' aridAWSsha.i+ :aubmit;L':fimil cot1t:raC:l:, conr-aini.ng <1.11 the arbitrated aod
negot,iatedterma, to theComrniQsi'pri for review pursuant to 47 U.S.C. § 252·(e) no

. later than 3.0 days f:romthe serviqe date of the Commission Ordp.,:, in this
.: 'ptoceedil'lg.I.f a, partyobjG~tst:o any language in the cont.ract, t.he party must

·j,·ndicate the basis for that Qbjcction as part of the filing of the cont:ract, and
the party must aUbmitpropoeeda,lt,ernative conr:rac:t language.

6 .,The ~ol1tracting parties shall serve their contract art the service list
provi<:1~dby ,the c:ommisSion. The contract must be served on the date the contract
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LEXSEE.

·i.9 su~mit.ted to the . COttUriiss:lon~ .

.. 7 .Thep,~;tili!~;: participant.~ .a.nd .interested persons shallhavelQ days from the
datethe>partiessubm:it their contract:: to the Commi:;sio~ to tile comments
regarding. the cant.,ract.

s. 'l'hi'sorder :shall become etfed:ive immediately.

BY" ORDER OF mE COMMISSION·

R~~K[VEJ TIMENO~ 14 PR!NT
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ORDER NO.

ENTERED

9,7 ·2·~ v
~UG 041991'

BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

ARB 16

In the Matter of the Petition ofAT&T Wireless )
Services, Inc., for Arbitration of )
Interconnection Rates, Terms, and Conditions )
Pursuant to the Telecommunications Act of )
1996. )

.'

Procedural History-

ORDER

On October 3, 1996, AT&T Wireless Services, Inc. (AWS), served U S WEST
Communications, Inc, (USWC), with a written request under the Telecommunications Act of
1996 (47 U.S.C. §151 et seq.) (the Act). The request asked USWC to terminate AWS's
existing interconnection contract and negotiate a new agreement for interconnection, services,
and network elements under the Act to facilitate AWS's provision ofwireless services in
Oregon. On March 6, 1997, AWS filed a timely petition for arbitration with the Commission.
In accordance with §252(b)(1) ofthe Act, AWS requested the Commission to resolve all the
unresolved issues raised in AWS's petition. Ruth Crowley, an Administrative Law Judge with
the Commission, was designated to act as Arbitrator.

1

On April 1, 1997, USWC filed a Response and Motion to Dismiss. On April 2, 1997,
the parties and the Arbitrator held a telephonic prehearing conference. During the conference,
the parties agreed to the schedule for this docket, including an opportunity for AWS to reply
to USWC's motion to dismiss. On April 25, 1997, the Arbitrator issued a ruling denying
USWC's motion to dismiss and determining that all the issues for which USWC requested
dismissal were proper for arbitration under the Act. On May 9, 1997, another prehearing
conference was convened by telephone to discuss procedures, discovery issues, and related
topics.

An evidentiary hearing in this matter was conducted on May 20, 1997. After the
hearing, AWS filed five exhibits (AWS 15 through AWS 19). Through stipulation or by
ruling of the Arbitrator, these items were admitted into evidence. The parties filed briefs on
June 13, 1997. The Arbitrator's Decision issued on July 3, 1997, and the parties filed
comments regarding that decision on July 14, 1997.


